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er than litigation in the Title VII context."
Ante, aL 2270. A1l in all, today's decision is
an ironic result for a case that generated
eight separate opinions in the Court of Ap-
peals on a fundamental question, and in
which we granted certiorari "to assist in de-
fining the relevant standards of employer
liability." Ante, aT,2263-2264.

Popular misconceptions notwithstanding,
sexual harassment is not a freestanding fed-
eral tort, but a form of employment discrimi-
nation. As such, it should be treated no
differently (and certainly no better) than the
other forms of harassment that are illegal
under Title VII. I would restore parallel
treatment of employer liability for racial and
sexual harassment and hold an employer lia-
ble for a hostile work environment only if the
employer is lruly at fault. I therefore re-
spectfully dissent.
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Former city lifeguard sued city under
Title VII for sexual harassment based on
conduct of supervisors. Following bench trial,
the United States District Court for the
Southern District of Florida, 864 F.Supp.
1552, Shelby Highsmith, J., entered judg-
ment for lifeguard. Appeal was taken, A pan-
el of the Court of Appeals for the Eleventh
Circuit reversed in part, 76 F.3d 1155. After
vacation of panel opinion and granting of
rehearing en banc, the Court of Appeals for
the Eleventh Circuit, Cox, Circuit Judge,
reversed decision of District Court in part,
111 F.3d 1530. Granting certiorari, the Su-
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preme Court, Justice Souter, held that: (1)

employer is subject to vicarious liability un-
der Title VII to a victimized employee for
actionable discrimination caused by a super-
visor, but employer may raise an affìrmative
defense that looks to ühe reasonableness of
employer's conduct in seeking to prevent and

correct harassing conduct and to the reason-
ableness of employee's conduct in seeking to
avoid harm, and (2) city was vicariously liable
to lifeguard in view of its failure to exercise
reasonable care to prevenl harassing behav-
ior.

Judgment of Court of Appeals for the
Eìeventh Circuit reversed; case remanded
for reinstatement of judgment of District
Court.

Justice Thomas filed a dissenting opin-
ion in which Justice Scalia joined.

1. Civil Rights @141

Although emplo¡.'rnent discrimination
provisions of Title VII mention specific em-
ployment decisions with immediate conse-
quences, scope of the prohibition is not limit-
ed to "economic" or "tangible" discrimination
and covers more than terms and conditions
of emplo¡rment in the contractual sense.

Civil Rights Act of 1964, $ 703(a)(l), 42

U.S.C.A. $ 2000e-2(aXl).

2. Civil Rights @167

In order to be actionable under Title
VII, a sexually objeclionable environment
must be both objectively and subjectively
offensive, one that a reasonable person would
find hostile or abusive, and one that the
victim in fact did perceive to be so; courts
must determine whether an environment is
sufficiently hostile or abusive by looking at
all the circumstances, including frequency of
discriminatory conduct, its severity, whether
it is physically threatening or humiliating or
a mere offensive utterance, and whether it
unreasonably interferes with an employee's
work performance. Civil Rights Act of 1964,

$ 703(aX1),42 U.S.C.A. $ 2000e-2(aX1).

3. Civil Rights oal67
Antidiscrimination provisions of Title

VII do not prohibit genuine but innocuous
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differences in the ways men and women rou-
tinely interact with members of the same sex

and of the opposite sex; simple teasing, off-
hand comments, and isolated incidents, un-
Iess extremely serious, will not amount to
discriminatory changes in the terms and con-

ditions of emplo¡rment. Civil Rights Act of
1964, $ 703(aX1), 42 U.S,C,A, $ 2000e-
2(aX1),

4. Civil Rights @145

Conduct must be extreme to amount to a
change in the terms and conditions of em-
plo¡rment, within context of antidiscrimi-
nation provisions of Title VII. Civil Rights
Act of 1964, $ 703(a)(1), 42 U.S,C,A.
$ 2000e-2(aX1).

5. Civil Rights F141
Although Title VII seeks to make per-

sons whole for injuries suffered on account of
unlawful emplo¡rment discrimination, its pri-
mary objective, like that of any statute meant
to influence primary conduct, is not to pro-
vide redress but to avoid harm. Civil Rights
Act of 1964, $ 703(aX1), 42 U.S.C.A.
$ 2000e-2(aX1),

6. Civil Rights @167,371

Under antidiscrimination provisions of
Title VII, employer is subject to vicarious
Iiability to victimized employee for an action-
able hostile environment created by a super-
visor with immediate or successively higher
authority over employee; when no tangible
emplo¡rment action is taken, employer may
raise an affirmative defense to liability or
damages, subject to proof by preponderance
of evidence and comprising two necessary
elements: (a) that employer exercised rea-
sonable care to prevent and correct promptly
any sexually harassing behavior, and (b) that
employee unreasonably failed to take advan-
tage of any preventive or corrective opportu-
nities provided by employer or to avoid harm
otherwise. Civil Rights Act of L964,

$ 703(aX1), 42 U.S.C.A. $ 2000e-2(aX1).

7. Civil Rights æ167,371

Under antidiscrimination provisions of
Title VII, while proof that an employer has
promulgated an antiharassment policy with
complaint procedure is not necessary in ev-
ery instance as a matter of law for asserting
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an affirmative defense to vicarious liability
for an actionable hostile environment created
by a supervisor, the need for a stated policy
suitable to the emplo¡rment circumstances
may appropriately be addressed when litigat-
ing that element of the defense. Civil Rights
Act of 1964, $ 703(aX1), 42 U,S.C.A.

$ 2000e-2(aX1).

8. Civil Rights oã167, 371

Demonstration that an employee failed
to use a complaint procedure provided by the
employer in response to sexual harassment
by a supervisor will normally suffice to satis-
fy the employer's burden of demonstrating
Iack of reasonable care by employee to avoid
harm, as element of affirmative defense to a
vicarious liability claim under Title VII. Civ-
il Rights Act of 1964, $ 703(aX1), 42 U.S.C.A.

$ 2000e-2(aX1).

9. Civil Rights æ371

Under Title VII, no affirmative defense

is available to an employer on an employee's
claim of vicarious liability for an actionable
hostile environment crealed by a supervisor
when the superwisor's harassment culminates
in a tangible emplo¡rmetrt action, such as

discharge, demotion, or undesirable reassign-
ment. Civil Rights Act of 1964, $ ?03(aX1),

42 U.S.C.A. $ 2000e-2(aX1).

10. Civil Rights @371

City was vicariously liable under Title
VII for sexual harassment of female city
lifeguard over five-year period by male su-
pervisors in form of uninvited and offensive
touching, lewd remarks, and offensive refer-
ences to women; degree of hostility in work
environment rose to actionable level and was
attributable to supervisors, supervisors were
granted vÍrtually unchecked authority over
subordinates, and lifeguard was completely
isolated from city's higher management.
Civil Rights Act of 1964, $ 703(a)(1), 42

U.S.C.A. $ 2000e-2(aX1).

11. Civil Rights æ167

City could not be found to have exer-
cised reasonable care to prevent male super-
visors' harassing conduct toward female city
lifeguard, as necessary to establish affirma-
tive defense to vicarious liability for supervi-
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sors' conduct in Title VII action; city failed
entirely to disseminate its policy against sex-

ual harassment among beach employees, its
officials made no attempt to keep track of
conduct of supervisors in question, and city's
sexual harassment policy did not include any
assurance that harassing supervisors could
be bypassed in registering complaints, Civil
Rights Act of 1964, $ 703(aX1), 42 U.S.C.A.
$ 2000e-2(aX1).

Syllabus *

After resigning as a lifeguard with re-
spondent City of Boca Raton (City), petition-
er Beth Ann Faragher brought an action
against the City and her immediate supervi-
sors, Bill Terry and David Silverman, for
nominal damages and other relief, alleging,
among other things, that the superuisors had

created a "sexually hostile atmosphere" at
work by repeatedly subjecting Faragher and

other female lifeguards to "uninvited and

offensive touching," by making lewd re-
marks, and by speaking of women in offen-
sive terms, and thal this conduct constituted
discrimination in the "terms, conditions, and
privileges" of her emplo¡rment in violation of
Title VII of the Civil Riehts Act of 1964, 42

U.S,C. $ 2000e-2(a)(1). Following a bench

trial, the District Court concluded that the
supen/isors' conduct 'was discriminatory
harassment sufficiently serious to alter the
conditions of Faragher's employment and

constitute an abusive working environment.
The District Court then held that the City
could be held liable for the harassment of its
supervisory employees because the harass-
ment was pervasive enough to support an

inference that the City had "knowledge, or
constructive knowledge," of it; under tradi-
tional agency principles Terry and Silverman
were acting as the City's agents when they
committed the harassing acts; and a third
supervisor had knowledge of the harassment
and failed to report it to City officials, The
Eleventh Circuit, sitting en banc, reversed.
Relying on Meritor Saaings Bank, FSB t.
Vinson, 4?7 U.S. 57, 106 S.Ct. 2399, 91

L.Ed.zd 49, and on the Restatement (Second)

t The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.
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of Agency $ 219 (195?) (Restatement), the
Court of Appeals held that Terry and Silver-
man were not acting within the scope of their
emplo¡rment when they engaged in the ha-
rassing conduct, that their agency relation-
ship with the City did not facilitate the
harassment, that constructive knowledge of it
could not be imputed to the City because of
its pervasiveness or the supervisor's knowl-
edge, and that the City could not be held
liable for negligence in failing to prevent it.

HeId,: An employer is vicariously liable
for actionable discriminalion caused by a su-
pervisor, but subject to an affirmative de-

fense looking to the reasonableness of the
employer's conduct as well as that of the
plaintiff victim. Pp. 2282-2294.

(a) While the Court has delineated the
substantive contours of the hostile environ-
ment Title VII forbids, see, e.9., Hun'is u.

Forkffi Syþns,776 Inc., 510 U.S. 17,21-22,
114 S.Ct. 367, 370-371, 126 L.Ed.zd 295, its
cases have established few definitive rules for
determining when an employer will be liable
for a discriminatory environment lhat is oth-
er"v¡ise actionably abusive. The Court's only
discussion to date of the standards of em-
ployer liability came in Meritor, swran
where the Court held that traditional agency
principles were relevant for determining em-
ployer liability. Although the Court cited
the Restatement $$ 219-237 ïr¡ith general ap-
proval, the Courl cautioned that commonlaw
agency principles might not be transferable
in all their particulars. Pp.2282-2286.

(b) Restatement $ 219(1) provides that
"a master is subject to liability for the torts
of his servants committed while acting in the
scope of their employment," Although Title
VII cases in the Courts of Appeals have

typically held, or assumed, that supervisory
sexual harassment falls outside the scope of
emplo¡.'rnent because it is motivated solely by
individual desires and ser.¡es no purpose of
the employer, these cases appear to be in
tension with others defining the scope of the
empioyment broadly to hold employers vicar-
iously liable for employees' intentional torts,
including sexual assaults, that were not done

See United States v. Delroit Timber 6¿ Lumber Co,,
200 u.s. 321, 337,2ó S.Ct. 282, 287,50 L.Ed.
499.
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on $ 219(2Xd) of the Restatement, which
provides that an employer "is not subject to
liability for lhe torts of his servants acting
outside the scope of their emplo¡rment unless

. . . the servant purported to act or speak on

behalf of the principal and there was reliance
on apparent authority, or he was aided in
accomplishing the tort by the existence of
the agency relation." It makes sense to hold
an employer vicariously liable under Title
VII for some tortious conduct of a supervisor
made possible by use of his supervisory au-

thority, and the aided-by-agency-relation
principle of {i 219(2Xd) provides an appropri-
ate starling point for determining liability
for the kind of harassment presented here,
In a sense a supervisor is always assisted in
his misconduct by the supervisory relation-
ship; however, the imposition of liability
based on the misuse of supervisory authority
must be squared vnth Meritor's holding that,

an employel is not "automatically" Iiable for
harassment by a supervisor who creates the
requisite degree of discrimination, There
are two basic alternatives to counter the risk
of automatic liability. The first is to require
proof of some affirmalive invocation of that
authority by the harassing supervisor; the
second is to recognize an affirmative defense

to liability in some circumstances, even when
a supervisor has created the actionable envi-
ronment. The problem with the first alter-
native is that there is not a clear line be-
tween the a.ffirmative and merely implicit
uses of supervisory power; such a rule
would often lead to close judgment calls and
results that appear disparate if not contra-
dictory, and the temptation to litigate would
be hard to resist. The second alternative
would avoid lhis particular temptation to liti-
gate and implement Title VII sensibly by
giving employers an incentive to prevent and

eliminate harassment and by requiring em-
ployees to take advantage of the preventive
or remedial apparatus of their employers.
Thus, the Courl adopts the following holding
in this case and in Burllington Inilustries,
Inc. u. Ellerth, 524 U.S. 742, LI9 S.CL. 2257,

141 L,Ed.zd 633, also decided today. An
employer is subject to vicarious liability to a
victimized employee for an actionable hostile
environment created by a supelisor v¡ith

to serve the employer, but were deemed to
be characteristic of its activities or a foresee-
able consequence of its business, This ten-
sion is the result of differing judgments
about the desirability of holding an employer
liable for his subordinates' wayward behav-
ior. The proper analysis here, then, calls not
for a mechanical application of indefinite and
malleable factors set forth in the Restate-
ment, but rather an inquiry into whether it is
proper to conclude that sexual harassment is
one of the normal risks of doing business the
employer should bear. An employer can ïea-
sonably anticipate the possibility of sexual
harassment occurring in the workplace, and
this might justify the assignment of the costs
of this behavior to the employer rather than
to the victim. TWo things counsel in favor of
the contrary conclusion, however. First,
there is no reason to suppose that Congress
wished courts to ignore the traditional dis-
tinction between acts falling within the scope
of emplo¡rment and acts amounting to what
the older law called frolics or detours from
the course of employment. Second, the low-
er courts, by uniformly judging employer
liability for co-worker harassment under a
negligence standard, have implicitly treated
such harassment outside the scope of em-
ployment. It is unlikely that such lreatment
would escape efforts to render them obsolete
if the Court held that harassing supervisors
necessarily act within the scope of their em-
ployment. The rationale for doing so would
apply when the behavior was that of coem-
ployees, because the employer generally ben-
efits from fhe work of common employees as

from the work of supervisors. The answer to
this argument might be that the scope of
supervisory emplo¡.'rnent may be treated sep-
arately because superlvisorsTTT have special
authority enhancing their capacity to harass
and the employer can guard against their
misbehavior more easily. This answer, how-
ever, implicales an entirely separate category
of agency law, considered in the next section.
Given the virtue of categorical clarity, it is
better to reject reliance on misuse of supervi-
sory authority (without more) as irrelevant to
the scope-of-emplo¡.'rnent analysis. Pp. 2286-
2290.

(c) The Court of Appeals erred in re-
jecting a theory of vicarious liability based
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immediate (or successively higher) authority
over the employee. When no tangible em-
plo¡rment action is taken, a defending em-
ployer may raise an affirmative defense to
liability or damages, subject to proof by a

prepoS[erance76 of the evidence. See Fed.
Rule Civ. Proc, 8(c). The defense comprises
two necessary elements: (a) that the employ-
er exercised reasonable care to prevent and
correct promptly any sexually harassing be-
havior, and (b) that the plaintiff employee
unreasonably failed to lake advantage of any
preventive or corrective opportunities pro-
vided by the employer or to avoid harm oth-
erwise. While proof that an employer had
promulgated an antiharassment policy with
complaint procedure is not necessary in ev-
ery instance as a matter of law, the need for
a stated policy suitable to the emplo¡rment
circumstances may appropriately be ad-
dressed in any case when litigating the first
element of the defense. And while proof
that an employee failed to fulfill the corre-
sponding obligation of reasonable care to
avoid harm is not limited lo showing an

unreasonable failure to use any complaint
procedure provided by the employer, a dem-
onstration of such failure will normally suf-
fice to satisfy the employer's burden under
the second element of the defense. No affir-
mative defense is available, however, when
the super.risor's hatassment culminates in a

tangible employrnent action, such as dis-
charge, demotion, or undesirable reassign-
ment. Pp.2289-2293.

(d) Under this standard, lhe Eleventh
Circuit's judgment must be reversed. The
District Court found that the degree of hos-

tility in the work environment rose to the
actionable level and was attributable to Sil-
verman and Terry, and it is clear that these
supervisors were granted virtually unchecked
authority over their subordinates and that
Faragher and her colleagues were complete-
ly isolated from the City's higher manage-
ment. lVhile the City would have an oppor-
tunity to raise an affirmative defense if there
were any serious prospect of its presenting
one, it appears from the record that any such

avenue is closed. The District Court found
that the City had entirely failed to dissemi-
nate its sexual harassment, policy among the
beach employees and that its officials made
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no attempt to keep track of the conduct of
supervisors, and the record makes clear that
the City's policy did not include any harass-
ing supervisors assurance that could be by-
passed in registering complaints. Under
such circumstances, the Court holds as a

matter of law that the City could not be

found to have exercised reasonable care to
prevent the supervisors' harassing conduct.
Although the record discloses two possible
grounds upon which the City might seek to
excuse its failure to distribute its policy and

to establish a complaint mechanism, both are
contradicted by the record. The City points

to nothing that might justify a conclusion by
the District Court on remand that the City
had exercised reasonâble care. Nor is there
any reâson to remand for consideration of
Faragher's efforts to mitigate her own dam-
ages, since the award to her was solely nomi-
nal. Pp.2298-2294.

_þle) There is no occasion to consider
whether the supervisors' knowledge of the
harassment could be imputed to the City.
Liability on lhat theory could not be deter-
mined without further factfinding on remand,
whereas the reversal necessary on the super-
visory harassment theory renders any re-
mand for consideration of imputed knowl-
edge (or of negligence as an alternative to a

theory of vicarious liability) entirely unjustifi-
able. P.2294.

111 F.3d 1530, reversed and remanded.

SOUTER, J., delivered the opinion of
the Court, in which REHNQUIST, C.J., and

STEVENS, O'CONNOR, KENNEDY,
GINSBURG, and BREYER, JJ., joined.

THOMAS, J., filed a dissenting opinion, in
which SCALIA, J,, joined, post, p.2294.

William R. Amlong, Ft. Lauderdale, FL,
for Petitioner.

Irving L. Gornstein, Washington, DC, for
U.S.

Harry A. Rissetto, Washington, DC, for
Respondent.
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er sought a judgment against the City for
nominal damages, costs, and attorney's fees.

Following a bench trial, the United States
District Court for the Southern District of
Florida found that throughout Faragher's
emplo¡rment with the City, Terry served as

Chief of the Marine Safety Division, with
authority to hire new lifeguards (subject to
the approval of higher managemenl), to su-
pervise all aspects of the lifeguards' work
assignments, to engage in counseling, to de-

liver oral reprimands, and to make a record
of any such discipline. 864 F.Supp. 1552,

1563-1564 (1994). Silverman was a Marine
Safety lieutenant from 1985 until June L989,

when he became a captain. Id., al 1555.

Gordon began the emplo¡'ment period as a
lieutenant and at some point was promoted
to the position of training captain. In these
positions, Silverman and Gordon were re-
sponsible for making the lifeguards' daily
assignments, and for supervising their work
and fitness training. Id, at1564.

The lifeguards and supervisors were sta-
tioned at the city beach and worked out of
the Marine Safety Headquarters, a small
one-story building containing an office, a

meeting room, and a single, unisex locker
room with a shower, 1d,,, at 1556. Their
work routine was structured in a "paramili-
tary configuration," id' att564, with a clear
chain of command. Lifeguards reported to
lieutenants and captains, who reported to
Terry. He was supervised by the Recreation
Superintendent, who in turn reported to a

Director of Parks and Recreation, answera-
ble to the City Manager. 1d,,, at L555. The
lifeguards had no significant contact with
higher city officials like the Recreation Su-
perintendent. 1d,., at 1564.

In February 1986, the City adopted a sex-

ual harassment policy, which it stated in a

memorandum from the City Mgþger1s2 àd-
dressed to all employees. 1d,., at 1560. In
May 1990, the City revised the policy and

reissued a statement of it. Ibid, Although
the City may actually have circulated the
memos and statements to some employees, it
completely failed to disseminate its policy
among employees of the Marine Safety Sec-
tion, with the result that Terry, Silverman,

1998 \ryL 66037 (Reply.Brief)

_þoJustice SOUTER delivered the opinion
of the Court.

This case calls for identification of the
circumstances under which an employer may
be held liable under Title VII of the Civil
Rights Act of 1964, 78 Stat, 253, as amended,
42 U.S.C. $ 2000e et seq., for the acts of a

supervisory employee whose sexual harass-
ment of subordinates has created a hostile
work environment amounting to employment
discrimination. We hold that an employer is
vicariously liable for actionable discrimina-
tion caused by a supervisor, but subject to an
affirmative defense looking to the reason-
ableness of the employer's conduct as well as

that of a plaintiff victim.

I
Between 1985 and 1990, while attending

college, petitioner Beth Ann Faragher
worked part, time and during the summers as

an ocean lifeguard for the Marine Safety
Section of the Parks and Recreation Depart-
ment of respondent, the City of Boca Raton,
Florida (City). During this period, Faragh-
er's immediate supervisors were Bill Terry,
David Silverman, and Robert Gordon. In
June 1990, Faragher resigned.

In 1992, Faragher brought an action
against Teruy, Silverman, and the City, as-

serling claims under Title VII, Rev.Stat.
$ 1979, 42 U.S.C. $ 1983, and Florida law,
So far as it concerns the Title VII claim, the
complaint alleged that Terry and Silverman
created a "sexually hostile atmosphere" al
the beach by repeatedly subjecting Faragher
and other female lifeguards to "uninvited and
offensive touching," by making lewd re-
marks, and by speaking of women in offen-
sive terms. The complaint contained specific
allegations that Terry once said that he
would never promote a woman to the rank of
lieutenant, and that Silverman had said to
Faragher, "Date me or clean the toiÌets for a
year." Asserting that lrslTerry and Silver-
man were agents of the City, and that their
conduct amounted to discrimination in the
"terms, conditions, and privileges" of her em-
ployment, 42 U.S,C, $ 2000e-2(aX1), Faragh-
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Gordon, and many lifeguards were unaware the City's Personnel Director, complaining
of ilt. Ibid,, that Terry and Silverman had harassed her

From time to time over the course of and other female lifeguards' Id", al 1559'

Faragher's tenure at the Marine safety sec- Following investigation of this complaint' the

tion, between 4 and 6 of the 40 to 50 tife- city found that Terry and silverman had

guards tffere women, 1d,,, at 1556. During behaved improperly' reprimanded them' and

' required them t'o choose between a suspen-
[nat Ð-year perloo, rerry repeareory roucnecr

the bocrles oI lemare emproyees *,Lnour rnvl- sion without pay or the forfeiture of annual

taiíon, ibid,., would put his arm around Far- leave' Ibid"

agher, with his hand on her buttocks, id., at On the basis of these findings, the District

155?, and once made contact with another Court concluded that the conduct of Terry

female lifeguard in a motion of sexual sim- and Silverman was discriminatory harass-

ulation, id,., aL 1556. He made crudely de- ment sufficiently serious to alter the condi-

meaning references to women generally, id., tions of Faragher's emplo¡.'rnent and consti-

al llEI, and once commented disparagingly tute an abusive working environment. 1d', at

on Faragher's shape, iÒid. During a job 1562-1563. The District Court then ruled

interview r¡sith a woman he hired as a life- that there were three justifications for hold-

guard, Terry said that the female lifeguards ing ühe City liable for the harassment of its

had sex with their male counterpartì and supervisory employees. First, the court not-

asked whether she woulcl do the same. lbid. ed that the harassment was pervasive enough

silverman behaved in similar ways. He to support an inference that the city had

once tackled Faragher and remarked that, "knowledge' or constructive knowledge"' of

but for a physicar characteristic he found it' Id" at 1563' Next' it ruled that the city

unattractive, he wourd readily have had sexu- 
was liable under traditional agency principles

al relations with her. Ibid. Another time, because Terry and silverman were acting as

he pantomimed an act of oral sex. Ibid. its agents when they committed the harass-

wfthin earshor of rhe femare rifeguards, sil- lä"liï;",ih ll"Jtåi;åiit *iältí;.tii
verman made frequent, vulgar references to

'ffomen and sexuar matters, commented on the harassment' combined with his inaction'

the bodies of female lifeguards and beach- "provides a further basis for imputing liabili-

goers, and at least twice told female life- ty on [sic] the city"' Id"' at 1564' The

guards that he wourd like to engage in sex District court lhen awarded Faragher $1 in

with them. 1d,., al, L557-L55g. nominal damages on her Title vII claim'
1d,., at I564-L565.

Faragher did not complain to higher man- A panel of the Court of Appeals for the
agement about Terry or Silverman. Al- Eleventh Circuit reversed the judgment
though she spoke of their behavior to Gor-
don, she did not regard these discussions as against the city' 76 F'3d 115ÞJgì4(1996)' A1-

rormar comprainrs ro a superuisor bur as l|;ifl"tå1.t#;!ii:#"iäH,ï1']:Hi
conversations with a person she held in high severe and pervasive enough to create an
esteem. Id., al 1559. Other female

-þrireguarcrs 
had simlarry inrormar rarks ;i'iitj}:t*üïifl;'lråîl*iilfi;iÍ;

with Gordon, but because Gordon did not feel conclusion that the City was liable. The
that it was his place to do so, he did not panel ruled that Terry and Silverman lvere
report these complaints to Terry, his own not acting within the siope of their employ-
supervisor, or to any other city official. Id., ment when they engageùin the harassment,
at 1559-1560. Gordon responded to the com- id,,, at 1166, that they were not aided in their
plaints of one lifeguard by saying that "the acdons by the âgency relationship, id,., at
Cityjustldoesn't] care;' Id, at1561. 1166, n. i4, and ihut-tt" City haã n0 con-

In Aprit 1990, however, two months before structive knowledge of the harassment by
Faragher's resignation, Nancy Ewanchew, a virtue of its pervasiveness or Gordon's actual

former lifeguard, wrote to Richard Bender, knowledge, id, atIL67, and n. 16.
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rest on an erroneous legal conclusion that
any harassment pervasive enough to create a

hostile environment must a fortiori also suf-
fice to charge the employer with constructive
knowledge. 1d,,, at 1538, Rejecting this ap-
proach, the court reviewed the record and

found no adequate factual basis to conclude

that the harassment was so pewasive that
the City should have known of it, relying on

the facts that the harassment occurred inter-
mittently, over a long period of time, and at a
remote location. Ibid. In footnotes, the
court also rejected fhe arguments that the
City should be deemed to have known of the
harassment through Gordon, id,., al L538, n.

9, or charged with constructive knowledge
because of its failure to disseminate its sexu-

al harassment policy among the lifeguards,
id,., at L539, n. t7,

Since our decision in Meritor, Courts of
Appeals have struggled to derive manageable

standards to govern employer liability for
hostile environment harassment perpetrated
by supelisory employees. While following
our admonition to find guidance in the com-

mon law of agency, as embodied in the Re-
statement, the Courts of Appeals have

adopted different approaches. Compare,
e.9., Hørrisonu. Edd,y Potash, Inc., LlZF.3d,
1437 (C.4.101997), vacated,524 U,S. 947,118
S,Ct. 2364, 141 L,Ed,zd 732 (1998); 111 F.3d
1530 (C.4.11 1997) (case below); Garyþøu.
Long, 59 F.3d 1391 (C.A.D.C.), cert. denied,
516 U.S. 1011, 116 S.Ct. 569, 133 L.Ed.2d 493

(1995); and Køribian a. Columbia Uniuersi-
ty, 14 F.3d 773 (C.4.2), cert. denied, 512 U.S.
t2t3, tL4 S,Ct. 2693, 129 L,Ed.zd 824 (1994),

We granted certiorari to address the diver-
gence, 522 U,S. 978, 118 S.Ct. 438, 139

L,Ed.zd 33? (1997), and now reverse the
judgment of the Eleventh Circuit and re-
mand for entry of judgment in Faragher's
favor.

II

A
tll Under Title VII of the Civil Rights

Act of 1964, "[i]t shall be an unlav{ul employ-
ment practice for an employer . . . to fail or
refuse to hire or to discharge any individual,
or otherwise to discriminate against any indi-

In a ?-to-5 decision, the full Court of
Appeals, sitting en banc, adopted the panel's
conclusion. 111 F.3d 1530 (1997). Relying
on our decision in Meritor Saui,ngs Bank,
FSB u. Vinson, 477 U.S. 5?, 106 S.Ct. 2399,

91 L.Ed.2d 49 (1986), and on the Restate-
ment (Second) of Agency $ 219 (1957) (here-
inafter Restatement), the court held that "an
employer may be indirectly liable for hostile
environment sexual harassment by a superi-
or: (1) if the harassment occurs within the
scope of the superior's emplo¡rment; (2) if
the employer assigns performance of a non-
delegable duty to a supervisor and an em-
ployee is injured because of the supervisor's
failure to carry out that duty; or (3) if there
is an agency relationship which aids the su-
pervisor's ability or opportunity to harass his
subordinate," 111 F.8d, at 1534-1535.

Applying these principles, the courl reject-
ed Faragher's Title VII claim against the
City. First, invoking standard agency lan-
guage to classify the harassment by each

supervisor as a "frolic" unrelated to his au-
thorized tasks, the court found that in ha-
rassing Faragher, Terry and Silverman were
acting outside of the scope of their employ-
ment and solely to further their own personal
ends. Id., at 1536-1537. Next, the court
determined that the supervisors'agency rela-
tionship with the City did not assist them in
perpetrating their harassment. 1d,., at 1537,
Though noting that "a supervisor is always
aided in accomplishing hostile environment
se¡@lltru harassment by the existence of the
agency relationship with his employer be-
cause his responsibilities include close prox-
imity to and regular contact with the victim,"
the court held that traditional agency law
does not employ so broad a concept of aid as

a predicate of employer liability, but requires
something more than a mere combination of
agency relationship and improper conduct by
the agent. Ibid,, Because neither Terry nor
Silverman threatened to fire or demote Far-
agher, the court concluded that their agency
relationship did not facilitate their harass-
ment. Ibid,.

The en banc court also affirmed the panel's
ruling that lhe City lacked constructive
knowledge of the supervisors' harassment.
The court read the District Court's opinion to
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vidual with respect to his compensation,
terms, conditions, or privileges of employ-
ment, because of such individual's race, color,
religion, sex, or national origin." 42 U,S.C.
$ 2000e-2(a)(1). We have repeatedly made
clear that although the stalute mentions spe-
cific employ'rnent decisions with immediate
consequences, the scope of the prohibition
"'is not limited to "economic" or "tangible"
discrimination,"' Herris a. Itorklifi, Systems,
Inc,, 510 U,S. 17, 2I, lI4 S.Ct, 367, 370, L26
L.Ed.2d 295 (1993) (quoting Meritor Sauings
Bank, FSB u, Vinson, suprau at 64, 106 S.Ct.,
at 2404), and that it covers more than
"'terms' and 'conditions' in the narrow con-
tractual sense." Oncale a. Sund"oumer Olf-
shore Sertices, Inc., 523 U.S. 75, 78, LLB

s.ct. 998, 1001, 140 L.Ed.2d 201 (1998).

Thus, in Meritor we held that sexual harass-
ment so "severe or pervasive" as to "'alter
the conditions of lthe victim's] emplo¡rment
and create an abusive working environ-
ment"' violates Title VII. 477 U.S., at 67, L06

S.Ct., at 2405-2406 (quoting Henson u. Dun-
d,ee, 682 F.zd 897, 904 (C.4.11 1982)).

In thus holding that environmental claims
are covered by the statute, we drew upon
earlier cases recognizing liability for discrim-
inatory harassment based on race and na-
tional origin, see, e.9., Rogers a, EEOC, 454
F.2d234 (C.A'.5 1971), cert. denied,406 U.S.
957, 92 S.Ct. 2058, 32 L,Ed.zd 3a3 G972);
Firefþhters Institute for Raciøl Equali.tg u.

St. Louis, 549 F.2d 506 (C,4.8), cert, denied
sub noru. Banta a. Uni,ted, Súøúøs, 434 U,S.
819, 98 S.Ct. 60' 54 L.Ed.zd 76 (197?),lz¡zjust

as we have also followed the lead of such
cases in attempting to define the severiüy of
the offensive conditions necessary to consti-
tute actionable sex discrimination under the
statute. See, e.9., Rogers, supra, al 238
("[M]ere utterance of an ethnic or racial epi-
thet which engenders offensive feelings in an

employee" would not sufficiently alter terms
and conditions of emplo¡rment to violate Title
VII).I See also Doni,els u. Esser Group,

l. Similarly, Courts of Appeals in sexual harass-
ment cases have properly drawn on standards
developed in cases involving racial harassment,
See, e.g., Carrero v. New York City Housing Auth.,
890 F.2d 569, 577 (C.4.2 1989) (citing Lopez v.

S.B. Thomas, Inc., 831. F.2d 1184, 1189 (C,4.2
1987), a case of racial harassment, for the propo-
sition that incidents of environmental sexual
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Inc., 937 F.2d 1264, 127l-1272 (C.4.7 1991);

Daais u. Monsanto Chemi,cal Co., 858 F.2d
345,349 (C.4.6 1988), cerl. denied, 490 U.S.
1110, 109 S.Ct. 3166, 104 L.Ed.2d 1028
(1989); SneII u. Suffolk County, 782 F,zd
1094, 1103 (C.4.2 1986); 1 B. Lindemann &
P. Grossman, Emplo¡rment Discrimination
Law 349, and nn. 36-37 (3d ed.1996) (herein-

after Lindemann & Grossman) (citing cases

instructing that "ld]iscourtesy or rudeness
should not be confused with racial harass-
ment" and that "a lack of racial sensitivity
does nol, alone, amount to actionable harass-
ment").

12,31 So, in .F/ørnis, we explained that in
order to be actionable under the statute, a

sexually objectionable environment must be

both objectively and subjectively offensive,
one that a reasonable person would find hos-
tile or abusive, and one that the victim in fact
did perceive to be so. 510 U,S., aL 2l-22, 1,14

S.Ct., at 370-371. We directed courts to
determine whether an environment is suffi-
ciently hostile or abusive by "looking at all
the circumstances," including the "frequency
of the discriminatory conduct; its severity;
whether it is physically thregþingTsg or hu-
miliating, or a mere offensive utterance; and

whether it unreasonably interferes with an

employee's work performance." 1d,,, at' 23,
114 S.Ct,, at 3?1, Most recently, we ex-
plained that Title VII does not prohibit "gen-
uine but innocuous differences in the ways
men and women routinely interact with mem-
bers of the same sex and of the opposite
sex." Oncale, 523 U.S., at 81, 118 S.Ct., at
1003. A recurring point in these opinions is
that "simple teasing," id,., at 82, 118 S.Ct., at
1003, offhand comments, and isolated inci-
dents (unless extremely serious) will not
amount to discriminatory changes in the
"terms and conditions of emploltrnent."

t4l These standards for judging hostility
are sufficiently demanding to ensure that
Titie VIi does not become a "general civility

harassment "must be more than episodic; they
must be sufficiently continuous and concerted in
order to be deemed pervasive"), Although racial
and sexual harassment will often take different
forms, and standards may not be entirely inter-
changeable, we think there is good sense in seek-
ing generally to harmonize the standards of what
amounls to actionable harassment.
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code," 1d,., at 80, 118 S,Ct,, at 1002. Proper-
Iy applied, they will filter out complaints
attacking "the ordinary tribulations of the
workplace, such as the sporadic use of abu-
sive language, gender-related jokes, and oc-

casional teasing." B. Lindemann & D, Ka-
due, Sexual Harassment in Emplo¡rment Law
I75 (1992) (hereinafter Lindemann & Kadue)
(footnotes omitted), We have made it clear
that conduct must be extreme to amount to a

change in the terms and conditions of em-
plo¡rment, and the Courts of Appeais have
heeded this view, See, e,9., Camero u, New
York Citg Housing Auth,, 890 F.2d 569,577-
578 (C.^.21989); Moalan u. Maries County,
792 F,2d 746,749-750 (C,4,8 1986); See also
1 Lindemann & Grossman 805-807, n. 290
(collecting cases granting summary judgment
for employers because the alleged harass-
ment was not actionably severe or pervasive).

While indicating the substantive contours
of the hostile environments forbidden by Ti-
tle VII, our cases have established few defi-
nite rules for determining when an employer
will be liable for a discriminatory environ-
ment that is otherwise actionably abusive.
Given the circumstances of many of the liti-
gated cases, including some that have come

to us, it is not surprising that in many of
[hem, the issue has been joined over the
sufficiency of the abusive conditions, not the

_þgstandards for determining an employer's
Iiability for them. There have, for example,
been myriad cases in which Dislrict Courts
and Courts of Appeals have held employers
Iiable on account of actual knowledge by the
employer, or high-echelon officials of an em-
ployer organization, of sufficiently harassing
action by subordinates, which the employer
or its informed officers have done nothing to
stop. See, e.9., Kq,tz u. Dole, 709 F.zd 251,
256 (C.4,4 1983) (upholding employer liability
because the "employer's supervisory person-
nel manifested unmistakable acquiescence in
or approval of the harassment"); EEOC u,

Hacienda Hotelo 881 F.zd 1504, 1516 (C,Á.9

1989) (employer liable where hotel manager
did not respond to complaints about supervi-
sors' harassment); HaII v, Gus Constr. Co.,

842 F.zd 1010, 1016 (C.4,8 1988) (holding

employer liable for harassment by co-work-
ers because supervisor knew of the harass-
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ment but did nothing). In such instances,

the combined knowledge and inaction may be
seen as demonstrable negligence, or as the
employer's adoption of the offending conduct
and its results, quite as if ihey had been

authorized affirmatively as the employer's
policy. Cf. Oncale, suprq at 77,Il8 S.Ct., at
1001 (victim reported his grounds for fearing
rape to company's safety supervisor, who
turned him away with no action on com-
plaint).

Nor was it exceptional that standards for
binding the employer were not in issue in
Harris, supra. In that case of discrimina-
tion by hostile environment, the individual
charged with creating the abusive atmo-
sphere was the president of the corporate
employer, 510 U.S., at 19, 114 S.Ct., at 369,

who was indisputably within that class of an

employer organization's officials who may be

treated as the organization's proxy. Burns
v. Mc?regor Electronic Industríøs, Inc., 955
F,zd 559, 564 (C,4.8 1992) (employer-compa-

ny liable where harassment was perpetrated
by its owner)i see Toffes u. P'isano, 116 F.3d
625,634-635, and n. 11 (C.4.2) (noting that a

supervisor may hold a sufficiently high posi-

tion "in the management hierarchy of the
company for his actions to be imputed

_þoautomatically to the employer"), cert. de-
nied, 522 U.S. 997, 118 S.Ct. 563, 139 L,Ed,zd
40a G997); cf.. Katz, suprq at 255 ("Except
in situations where a proprietor, partner or
corporate officer participates personally in
the harassing behavior," an employee must
"demonstratle] the propriety of holding the
employer liable").

Finally, there is nothing remarkable in the
fact that claims against employers for dis-
criminabory employmenü actions with tangi-
ble results, like hiring, firing, promotion,
compensation, and work assignment, have re-
sulted in employer liability once the discrimi-
nation was shown. See Meri,tor,47? U,S., at
70-71, 106 S.Ct., at 2407-2408 (noting that
"couLts have consistently held employers lia-
ble for the discriminatory discharges of em-
ployees by supervisory personnel, whether or
not the employer knew, should have known,
or approved of the supervisor's actions")i id.,
at 75, 106 S.Ct,, al 2409-2410 (Marshall, J.,
concurring in judgment) ("[W]hen a supervi-
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sor discriminatorily fires or refuses to pro- two theories. See, e,9., Hanison, 112 F.3d,
mote a black employee, that act is, without all443; Henson,682 F,2d, at 910.

more, considered the act of the employer"); The soundness of the results in these cases
see also Anderson v' Method'ist Euongelical (and their continuing vitality), in light of
Hospital, Inc,, 464F.2d723,725 (C.4.61972) basic agency principles, was confirmed by
(imposing liability on employer for racially this Court's only discussion to date of stan-
motivated discharge by lowlevel supervisor, dards of employer liability, in Meritor, suprao
although the "record clearly shows that [its] which involved a claim of discrimination by a
record in race relations ... is exemplary"). super-yisor's sexual harassment of a subor-

A variety of reasons have been invoked for dinate over an ext'ended period. In affirming

this apparently unanimous rule. Some the Court of Appeals's holding that a hostile

courts ãxplain, in a variation of the "proxy" atmosphere resulting from sex discrimination

theory diÀcussed above, that when a supervi- is actionable under Title VII, we also antici-

sor makes such decisions, he "merges'i with pated proceedings on remand by holding

the employer, ancl his act becomes that of the agency principles relevant in assigning em-

employer. See, e.g., Kotch,er u. Rosa and, ployer liability and by rejecting three per se

Sull¿uqn Appli,ance Ctr., Inc., 957 F.zd 5g, 62 rules of liability or immunity. 477 U,5., at'

(c.A.z Lggz) (,,The supervisor is deemed to 70-72,106 S.Ct., at 2407-2408. ',We observed

act on behalf of the employer when making that the very definition of employer in Title

decisions that affect the economic status of VII, as including an "agent," i'd',, at 72' 106

the employee. From the perspective of the S.Ct., at 2408, expressed Congress's intent

employãe, the supervisor ánd the employer that courts look to traditional principles of

merge into a single entity"); Stee1e õ. Off- the law of agency in devising standards of

shoie Shipbuitd,iig,Inc., g6? F.2d 13LL, 1816 employer liability in those instances where

(C.4,11 1989) (,,When a supervisor requires liability for the actions o! a sung[!so1V19z

sexual favors as a quid, þro quo foi ¡ob employee was not otherwise obvious, ióid.,

benefits, the supervisor, by ãefinition, acts as and although we cautioned that "common-law

the company"j; see also Lindemann & principles may not be transferable in all their

_þrGrossman ??6 (noting that courts hold particulars to Title VII," \rr'e cited the Re-

-employers 
,,automatically liubl"" in quid, pro statement $$ 219-237 with general approval.

quo 
"ur", 

because the ;supervisor's actions, Ibid'

in conferring or withholding emplo¡rment We then proceeded to reject two limita-
benefits, are deemed as a matter of law to be tions on employer liability, while establishing
those of the employer"). Other courts have the rule that some limitation was intended.

suggested that vicarious liability is proper We held that neither the existence of a com-

because the supervisor acts within the scope pany grievance procedure nor the absence of
of his authority when he makes discriminato- actual notice of the harassment on bhe part of
ry decisions in hiring, firing, promotion, and upper management would be dispositive of
the like. See, e.9., Shager a. Upjohn Co, 9I3 such a claim; while either might be relevant
F.2d 398, 405 (C.4.? 1990) ('[A] supewisory to the liability, neither would result automati-

employee who fires a subordinate is doing cally in employer immunity. Ibid. Con-
the kind of thing that he is authorized to do, versely, we held that Title VII placed some

and the wrongful intent with which he does it limit, on employer responsibility for the cre-

does not carry his behavior so far beyond the ation of a discriminatory environment by a

orbit of his responsibilities as to excuse the supervisor, and \¡/e held that Title VII does

employer" (citing Restatement $ 228)). Oth- not make employers "always automatically
ers have suggested that vicarious liability is liable for sexual harassment by their supervi-

appropriate because the super.risor who dis- sors," ibid., contrary to the view of the Court
criminates in this manner is aided by the of Appeals, which had held that "an empìoyer

agency relation. See, e.g., Nicltols u. Franlc, is strictly ìiable for a hostile environment
42F.3d 503,514 (C.4.9 1994). Finally, still created by a supewisor's sexual advances,

other courts have endorsed both of the latter even though the employer neither knew nor
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purpose to serve the master," but as exclud-
ing an intentional use of force "unexpectable
by the master." 1d,., $ 228(1).

Courts of Appeals have typically held, or
assumed, that conduct similar to the subject
of this complaint falls outside the scope of
emplo¡.'rnent. See, e.g., Hurrisono 112 F.3d,
at 1444 (sexual harassment " 'simply is not
within lhe job description of any supewisor
or any other worker in any reputable busi-
ness'"); 111 F.3d, at 1535-1536 (case below);
And,rad,e u. MayJ'øil Management, Inc., 88

F.3d 258, 26I (C.4.4 1996) ("[I]llegal sexual

harassment is . . . beyond the scope of super-
visors' employment"); Gary, 59 F.3d, at 1397
(harassing supervisor acts outside the scope

of his employFnent¿g¿ in creating hostile envi-
ronment); Nichols v. Frank,42 F.3d 503, 508
(C,4,9 1994) ("The proper analysis for em-
ployer liability in hostile environment cases is
,, . not whether an employee was acting
within his 'scope of emplo¡rment' "); Bouton
a. BMW of Nortlu Am., Inc.,29 F.3d 103, 107
(C,4,3 1994) (sexual harassment is outside
scope of emplo¡'rnent); see also Burlington
Ind,ustries, Inc, a. E\lertfr,, decided 'vnth Jan-
sen u. Paclnging Corp. of America, 123 F.3d
490, 561 (C.4.7 1997) (en banc) (Manion, J.,
concurring and dissenting) (supervisor's

harassment would fall within scope of em-
ployment only in "the rare case indeed"),
affd, 524 U.S. 1086, 118 S.Ct. 876, 139

L.Ed.zd 865 (1998); Lindemann & Grossman
812 ("Hostile environment sexual harassment
normally does not trigger respondeat superi-
or liability because sexual harassment rarely,
if ever, is among the official duties of a

supervisor"). But cf. Mq,rtin a, Cauali,er Ho-
tel Corp,, 48 F.3d 1343, 1351-1952 (C.4.4

1995) (holding employer vicariously liable in
part based on finding that the supervisor's
rape of employee was within the scope of
emplo¡rment); Køuffrn'an u. Allied, Signa\,
Inc., 970 F.2d 178, 184 (C.A'.6) (holding that a
supervisor's harassment was within the scope

of his emplo¡rment, but nevertheless requir-
ing the victim to show that the employer
failed to respond adequately when it learned
of the harassment), cert, denied, 506 U.S.
1"041, 113 S.Ct. 831, 121 L.Ed.zd 701 (i992).

In so doing, the courts have emphasized that
harassment consisting of unwelcome remarks

reasonably could have known of the alleged
misconduct," id,,, al 69-70,106 S.Ct., at2406-
2407.

Meritor's statement of the law is the foun-
dation on which we build today. Neither
party before us has urged us to depart from
our customary adherence to stwe decisis in
statutory interpretation, Patterson u. Mc-
Lean Cred,it Union, 491 U,S. 164, 172-173,
109 S.Ct, 2363, 2370-2371, 105 L.Ed,zd 132
(1989) (súørø d,ecisi,s has "special force" in
statutory interpretation). And the force of
precedent here is enha¡rced by Congress's
amendment to the liability provisions of Title
VII since the Merítor decision, without pro-
viding any modiflcation of our holding, Civil
Rights Act of 1991, {i 102, 105 Stat. t072,42
U,S.C, $ 1981a; see Kaene Corp. u. United
,Súøúøs, 508 U.S, 200, 2L2, ll3 S.Ct, 2035,

2043, I24 L.Ed.zd 118 (1993) (applying the
"presumption that Congress was aware of
lprior] judicial interpretations and, in effect,
adopted them"). See also infra, at229l, n, 4.

-ki,rB
The Court of Appeals identified, and re-

jected, three possible grounds drawn from
agency law for holding the City vicariously
liable for the hostile environment created by
the supervisors. It considered whether the
two supervisors vr'ere acting within the scope
of their employment when they engaged in
the harassing conduct. The court then in-
quired whether they were significantly aided
by the agency relationship in committing the
harassment, and also considered the possibil-
ity of imputing Gordon's knowledge of the
harassment to the City. Finally, the Court
of Appeals ruled out liabiliiy for negligence
in failing to prevent the harassment. Far-
agher relies principally on the latter three
theories of liability.

1

A "master is subject to liability for the
torts of his servants committed while acting
in the scope of their employment," Restate-
ment $ 219(1). This doctrine has traditional-
ly defïned the "scope of emplo¡rment" as

including conduct "of the kind [a servant] is
employed to perform," occurring "substan-
tially within the authorized time and space
limits," and "actuated, at least in parl, by a
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and touching is motivated solely by individual 1463 (C.4.8 1996) (federal police officer on

desires and serves no purpose of the employ- limited duty sexually assaulted stranded mo-
er. For this reason, courts have likened torist); MqrV M. u. Los Angel¿s, 54 Ca1.3d

hostile environment sexual harassment to the 202,216-221,285 Cal.Rptr. 99, 107-111, 814

classic "frolic and detour" for which an em- P.zd 1341, 1349-1352 (1991) (en banc) (police

ployer has no vicarious tiability. officer raped motorist after placing her un-
der arrest); Doe a. Sanxa,ritan Counseling

These cases ostensibly stand in some ten- Ctr., 7gI p.Zd 844, B4g-g4g (Alaska 1g90)
sion with others arising outside Title VII, (therapist had sexual relations with patient);
where the scope of emplo¡.rnent has been Turner a. State, 4g4 So.2d 12g2, 1296 (La.
defined broadly enough to hold employers App.1g86) (National Guard recruiting officer
vicariously liable for intentional torts that committed sexual battery during sham physi-
were in no sense inspired by any purpose to cal examinations); Lyon u. Care11,533 F.2d
serve the employer. In lra S. Bushey & 649, 655 (C.4.D.C,19?6) (furniture delivery-
Sons, Inc. u. United States, 398 F.zd 167 man raped recipient of furniture); Samuels
(C.4.2 1968), for example, lzs6the Second Cir- a. Southern Bapfist Hospitø\,594 So,2d 571,
cuit charged the Government with vicarious 574 (La.App.1992) (nursing _þoassistant
Iiability for the depredation of a drunken raped patient).2 The rationales for these
sailor returning to his ship after a night's decisions have varied, with some courts echo-
carouse, who inexplicably opened valves that ing Bushey in explaining that the employee's
flooded a drydock, damaging both the dry- acts were foreseeable and that the employer
dock and the ship. Judge Friendly acknowl- should in fairness bear the resulting costs of
edged that the sailor's conduct ü/as not re- doing business, see, ø.9., Mary M., supra, al
motely motivated by a purpose to sen¡e his 2I8, 285 Cal.Rptr., at 108, 814 P.zd, at 1350,

employer, but relied on the "deeply rooted and others finding that the employee's sexual

sentiment that a business enterprise cannot misconduct arose from or was in some way
justly disclaim responsibility for accidents related to the employee's essential duties.

which may fairly be said to be characteristic See, e.9., Sqmuels, suproo at 5?4 (tortious

of its activities," and imposed vicarious liabili- conduct, was "reasonably incidental" to the
ty on the ground that the sailor's conduct performance of the nursing assistant's duties

"was not so 'unforeseeable' as to make it in caring for a "helpless" patient in a "locked
unfair to charge the Government with re- environment").
sponsibility." Id., at lT]. Other examples of An assignment to reconcile the run of the
an expansive sense of scope of employment Titte VII cases with those just cited would
are readily found, see, e.9., Leonbruno a. be a taxing one. Here it is enough to recog-
Champlain Silk Mills, 229 N.Y. 470, 128 nize that their disparate results do not nec-
N.E. 711 (1920) (opinion of Cardozo, J.) (em- essarily reflect wildly varying terms of the
ployer was liable under worker's compensa- particular emplo¡rment contracts involved,
tion statute for eye injury sustained when but represent differing judgments about the
employee threw an apple at another; the desirability of holding an employer liable for
accident arose "in the course of employment" his subordinates' waylvard behavior. In the
because such horseplay should be expected); instances in which there is a genuine ques-

Carr a. Wm. C. CroweII Co, 28 Cal.2d 652, tion about the employer's responsibility for
171 P.zd 5 (1946) (employer liable for actions harmful conduct he did not in fact authorize,
of carpenter who attacked a co-employee a holding that the conduct falls within the
with a hammer). Courts, in fact, have treat- scope of emplo¡rment uitimately expresses a

ed scope of employrnent generously enough conclusion not of fact but of law. As one

to include sexual assaults. See, e.9., Pri,- eminent authority has obser¡ed, lhe "highly
n1,ea,llilu. United States, I02 F.3d 1458, 1462- indefinite phrase" is "devoid of meaning in

2. It bears noting that many courts in non-Title
VII cases have held sexual assaults to fall outside
the scope of employment. See Note, "Scope of
Employment" Redefined: Holding Employers

Vicariously Liable for Sexual Assaults Committed
by their Employees, 76 Minn. L.Rev. 1513, 1521-
1522, and nn. 33, 34 (1992) (collecting cases),
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itself' and is "obviously no more than a bare
formula to cover the unordered and unautho-
rized acts of the servant for which it is found
to be expedient to charge the master with
liability, as well as to exclude other acts for
which it is not." W, Keeton, D. Dobbs, R.

Keeton, & D. Owen, Prosser and Keaton on
Law of Torts 502 (5th ed.1984); see also

Seavey, Speculations as to "Respondeat Su-
perior," in Studies in Agency 129, 155

_þz(1949) ("The liability of a master to a

third person for the torts of a servanl has

been widely extended by aid of the elastic
phrase 'scope of the employment' which may
be used to include all which the court wishes
to put into it"). Older cases, for example,
treated smoking by an employee during
working hours as an act outside the scope of
employment, but, more recently courts have
generally held smoking on the job to fall
within the scope. Prosser & Keeton, suprao

at 504, and n. 23. It is not that employers
formerly did not authorize smoking but have
now begun to do so, or that employees previ-
ously smoked for their own purposes but
now do so to serve the employer. We simply
understand smoking differently now and
have revised the old judgments about what
ought to be done about it.

The proper analysis here, then, calls not
for a mechanical application of indefinite and
malleable factors set forth in the Restate-
ment, see, e,9., $$ 219,228,229, but rather
an inquiry into the reasons that would sup-
port a conclusion that harassing behavior
ought to be held within the scope of a super-
visor's emplo¡,'rnent, and the reasons for the
opposite view. The Restatement itself points
to such an approach, as in the commentary
that the "ultimate question" in determining
the scope of emplo¡rment is "whether or not
it is just that the loss resulting from the
servant's acts should be considered as one of
the normal risks to be borne by the business
in which the servant is employed." Id.,
$ 229, Commenl ø. See generally Tabar a,

Maine,67 F,3d 1029, 1037 (C.4.2 1995) ("As
the leading Torts treatise has put it, 'the
integrating principle' of. respond,eøt superior
is 'that the employer should be liable for
those faults that may be fairly regarded as

risks of his business, whether they are com-
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mitted in furthering it or not"' (quoting 5 F.
Harper, F, James, & O. Gray, Law of Torts
$ 26,8, pp.40-41 (2d ed.1986)).

In the case before us, a justification for
holding the offensive behavior within the
scope of Terry's and Silverman's employment
was well put in Judge Barkett's dissent: "[A]

_lÅqsperrasively hostile work environment of
sexual harassment is never (one would hope)

authorized, but the supervisor is clearly
charged with maintaining a productive, safe

work environment. The supervisor directs
and controls the conduct of the employees,

and the manner of doing so may inure to the
employer's benefit or detriment, including
subjecting the employer to Title VII liabili-
ty." 111 F.3d, at 1542 (opinion dissenting in
part and concurring in part), It is by now
well recognized that hostile environment sex-

ual harassment by supervisors (and, for that
matter, coemployees) is a persistent problem
in the workplace. See Lindemann & Kadue
4-5 (discussing studies showing prevalence of
sexual harassment); Ellerth, 123 F,}d, al 5Il
(Posner, C.J., concurring and dissenting)
("lE]veryone knows by norv that sexual
harassment is a common problem in the
American workplace"). An employer can, in
a general sense, reasonably anticipate the
possibility of such conduct occurring in its
workplace, and one might justify the assign-
ment of the burden of the untoward behavior
to the employer as one of the costs of doing
business, to be charged to the enterprise
rather than the victim. As noted, suprø, at
2287-2288, developments like this occur from
time to time in the law of agency.

T\vo things counsel us to draw the con-

trary conclusion. Firsl, there is no reason to
suppose that Congress wished courts to ig-
nore the traditional distinction between acts

falling within the scope and acts amounting
to what the older law called frolics or detours
from the course of emplo¡rment. Such a

distinction can readily be applied to the spec-
trum of possible harassing conduct by super-
visors, as the following examples show.
First, a supervisor might discriminate racial-
ly in job assignments in order to placate the
prejudice pervasive in the labor force. In-
stances of this variety of the heckler's veto
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would be consciously intended to further the
employer's interests by preseruing peace in
the workplace, Next, supervisors might rep-
rimand male employees for workplace fail-
ings with banter, but respond to women's

_þoshortcomings in harsh or vulgar terms. A
third example might be the supen¡isor who,
as here, expresses his sexual interests in
ways having no apparent object whatever of
serving an interest of the employer. If a line
is to be drawn between scope and frolic, it
would lie between the first two examples and

the third, and it thus makes sense in terms of
traditional agency law to analyze the scope

issue, in cases like the third example, just as

most federal courts addressing that issue

have done, classifying the harassment as be-
yond the scope of employment.

The second reason goes to an even broader
unanimity of views among the holdings of
District Courts and Courts of Appeals thus
far. Those courts have held not only that
the sort of harassment at issue here was

outside the scope of superuisors' authority,
but, by uniformly judging employer liability
for co-worker harassment under a negligence
standard, they have also implicitly treated
such harassment as outside the scope of com-

mon employees' duties as well. See Blank-
enshþ u. Parke Cq,re Centers, Inc., 123 F.3d
868, 872-873 (C.4.6 199?), cert. denied, 522

u.s, 1110, 118 S,Ct. 1039, 140 L.Ed,zd 105

(1998); Fleming a. Boei,ng Co, I20 F.3d 242,

246 (C.A.ll 1997); Petry u. Etha,n Allen,
Inc., 115 F.3d 143, I49 (C.L.z1997); Yqma-
guchi u. United, States Dept. oJ' Air Force,

109 F.3d t475, t483 (C.4.9 199?); Vamer u.

Na,tional Super Markets, Inc., 94 F.3d 1209,

1213 (C.4.8 1996), cert. denied, 519 U.S.

1110, 117 S.Ct. 946, 136 L,Ed.zd 835 (199?);

McKenzie a. III;ínois Dertt. of Transp., 92

F.3d 473, 480 (C.A.? 1996); And,røde, 88

F.3d, at 26t; Wøymire u. Hq/n'is County, 86

F.3d 424, 428429 (C.4.5 1996); Hirase-Doi
a. U.S. West Communications, Inc., 6l F.3d
777,783 (C.A'10 1995); Andrews u. Philad'el-
phi,a, 895 F.2d 1469, 1486 (C.A..3 1990); cf.

Morrison a. Carleton Woolen Mills, Inc., I08
F.3d 429, 438 (C.A..l 1997) (applying "knew
or should have knolvn" standard to claims of
environmental harassment by a supervisor);
see also 29 CFR $ 1604.11(d) (1997) (employ-
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er is liable for co-wolker harassment if it
"knows or should have known of the conduct,
unless it can show that it took immediate and

qp[ropriatesq¡ corrective action"); 3 L. Lar-
son & A. Larson, Employrnent Discrimina-
tion $ 46.07l4llal, p. 46-101 (2d ed.1998)
(courts "uniformly" apply Equal Employ-
ment Opportunity Commission (EEOC) rule;
"[i]t is not a controversial area"). If, indeed,
the cases did not rest, at least implicitly, on

the notion that such harassment falls outside
the scope of emplo¡rment, their liability issues

would have turned simply on the application
of the scope-of-emplolnnent rule. Cf. Hunter
a. Allis-Chcllmers, Corp., 797 î.2d L4l7 , t422
(C.4.? 1986) (noting that employer v¡ill not
usually be liable under respondeøt superior
for employee's racial harassment because it
"would be the rare case where racial harass-
ment ... could be thought by the author of
the harassment to help the employer's busi-
ness").

It is quite unlikely that these cases would
escape efforts to render them obsolete if we
were to hold that supervisors who engage in
discriminatory harassment are necessarily
acting within the scope of their emplolnnent.
The rationale for placing harassment within
the scope of supervisory authority would be

the fairness of requiring the employer to
bear the burden of foreseeable social behav-
ior, and the same rationale would apply when
the behavior was that of coemployees. The
employer generally benefits jusl as obviously
from the work of common employees as from
the work of supervisors; they simply have

different jobs to do, all aimed at the success

of the enterprise. As between an innocent
employer and an innocent employee, if we
use scope-of-employment reasoning to re-
quire the employer to bear the cost of an

actionably hostile workplace created by one

class of employees (i.e., supervisors), it could
åppear jusü as appropriate to do lhe same

when the environment was created by anoth-
er class (i.ø., co-workers).

The answer to this argument might well be

to point out that the scope of supenisory
emplo¡.'rnent may be treated separately by
recognizing that supervisors have special au-

thority enhancing their capacity to harass,

and that the lsolemployet can guard against
their misbehavior more easily because their
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30-31, and n. 24, But this narrow reading is

untenable; it would render the second quali-
fication of $ 219(2Xd) almost entirely super-
fluous (and would seem to ask us to shut our
eyes to the potential effects of supewisory
authority, even when not explicitly invoked).
The illustrations accompanlng this subsec-

tion make clear that it covers not only cases

involving the abuse of apparent authority,
but also cases in which tortious conduct is
made possible or facilitated by the existence
of the actual agency relationship. See Re-

statement $ 219, Comment e (noting employ-
er liability where "the serïant may be able to
cause harm because of his position as agent,
as where a telegraph operator sends false
messages purporting to come from third per-
sons" and where the manager who operates a

store "for an undisclosed principal is enabled

to cheat the customers because of his posi-

tion"); id., ç 247, Illustration 1 (noting a
newspaper's liability for a libelous editorial
published by an editor acting for his own
purposes).

We therefore agree with Faragher that in
implementing Title VII it makes sense to
hold an employer vicariously liable for some

tortious conduct of a supervisor made possi-
ble by abuse of his supervisory authority,
and that the aided-by-agency-relation princi
ple embodied in $ 219(2)(d) of the Restate-
ment provides an appropriate starting point
for determining liability for the kind of
harassment presented here.8 Several courbs,

indeed, have noted what Faragher has ar-
gued, that there is a sense in which a harass-
ing supervisor is always assisted in his mis-
conduct by the supervisory relationship.
See, e.9., Rodgers u. Western-Southern Life
Ins.-þtîo., 12 F.3d 668, 675 (C,4,7 1993);

Taylor u. Metzger, 152 N,J, 490, 505, 706

A.2d 685, 692 (1998) (emphasizing that a

supelisor's conduct may have a greater im-
pact than that of colleagues at the same

level); cf. Torres, 116 F,3d, at 631. See also

White a, Monsq,nto Co, 585 So.2d 1205,

1209-1210 (La.1991) (a supervisor's harass-
ment of a subordinate is more apt to rise to

said in Meritor Savings Bank, FSB v. Vinson, 477
U.S. 57, 72, 106 S.Ct. 2399,2408,9l L.E,d,2d 49
(198ó), "common-law principles may not be
transferable in all their particulars to Title VII."

numbers are by definition fewer than the
numbers of regular employees. But this an-
swer happens to implicate an entirely sepa-
rale category of agency law (to be considered
in the next section), which imposes vicarious
Iiability on employers for tortious acts com-
mitted by use of particular authority con-
ferred as an element of an employee's agency
relationship with the employer. Since the
virtue of categorical clarity is obvious, it is
better to reject reliance on misuse of supervi-
sory authority (without more) as irrelevant to
scope-of-emplo¡rment analysis.

2

The Court of Appeals also rejected vicar!
ous liability on the part of the City insofar as

it might rest on the concluding principle set
forth in $ 219(2)(d) of the Restatement, that
an employer "is not subject to liability for the
torts of his servants acting outside the scope
of their employment unless . . . the servant
purported to act or speak on behalf of the
principal and there was reliance on apparent
authority, or he was aided in accomplishing
the tort by the existence of the agency rela-
tion." Faragher points to several ways in
which the agency relationship aided Terry
and Silverman in car:rying out their harass-
ment. She argues that in general offending
supewisors can abuse their authority to keep
subordinates in their presence while they
make offensive statements, and that they
implicitly threaten to misuse their superviso-
ry pot¡/ers to deter any resistance or com-
plaint. Thus, she maintains that power con-

ferred on Terry and Silverman by the City
enabled them to acl for so long without pro-
voking defiance or complaint.

The City, however, contends that
$ 219(2Xd) has no application here, It ar-
gues that the second qualification of the sub-
section, referring to a servant "aided in ac-

complishing the tort by the existence of lhe
agency relation," merely "refines" the one
preceding it, which holds the employer vi-
ca¡þslyssz liable for its servant's abuse of
apparent authority. Brief for Respondent

3, We say "starting point" because our obligation
here is not to make a pronouncement of agency
law in general or to transplant S 219(2)(d) into
Title VII. Rather, it is to adapt agency concepts
to the practical objectives of Title VII. As we
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the level of intentional infliction of emotional
distress Lhan comparable harassment by a
coemployee); Contreras u, Crown Zellerbach
Corp,, 88 Wash.2d 735, 740, 565 P.zd 1173,

1176 (1977) (same); Alcorn a. Anbro Engi,
neering, Inc,, 2 CaI.3d 493, 498-499, and. n. 2,

86 Cal.Rptr. 88, 90-92, and n. 2, 468 P.2d 216,
218-219, and n,2 (19?0) (same). The agency
relationship affords contact with an employee
subjected to a supervisor's sexual harass-
ment, and the victim may well be reluctant to
accept the risks of blowing the whistle on a
superior. 'When a person with supervisory
authority discriminates in the terms and con-

ditions of subordinates' employment, his ac-

tions necessarily draw upon his superior po-

sition over the people who report to him, or
those under them, whereas an employee gen-
erally cannot check a supervisor's abusive
conducl the same way that she might deal
with abuse from a co-worker. When a fellow
employee harasses, the victim can walk away
or tell the offender where to go, but it may
be difficult to offer such responses to a su-
pervisor, whose "power to supervise-[which
may bel to hire and fire, and to set work
schedules and pay rates-does not disappear
... when he chooses to harass through in-
sults and offensive gestures rather than di-
rectly with threats of firing or promises of
promotion." Eslrich, Sex at Work, 43 Stan.
L.Rev. 813, 854 (1991). Recognition of em-
ployer liability when discriminatory misuse of
supervisory authority alters the terms and
conditions of a victim's emplo¡rment is under-
scored by the fact that the employer has a

greater opporlunity to guard against miscon-
duct by supervisors than by common work-
ers; employers have greater oppodunity and
incentive to screen them, train them, and
monitor their performance.

_lgg¿In sum, there are good reasons for vi-
carious liability for misuse of supervisory

4. We are bound to honor Meritor on this point
not merely because of the high value placed on
stare decísis in statutory interpretation, supra, aI
2286,bu!for a further reason as well, With the
amendments enacted by the Civil Rights Act of
1991, Congress both expanded the monetary re-
lief available under Title VII to include compen-
satory and punitive damages, see S 102, 105

Srat. 1072, 42 u.s.c. S 198la, and modified the
statutory grounds of several of our decisions, see

S 101 ¿¡ seq. The decision of Congress to leave
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authority. That rationale must, however,
satisfy one more condition. 'We are not enti-
tled to recognize this theory under Title VII
unless we can square it with Meritor's hold-
ing that an employer is not "automatically"
liable for harassment by a supervisor who
creates the requisite degree of discrimina-
tion,a and there is obviously some tension
between that holding and the position that a
supervisor's misconduct aided by supervisory
authority subjects the employer to liability
vicariously; if the "aid" may be the unspoken
suggestion of retaliation by misuse of super-
visory authority, the risk of automatic liabili-
ty is high. To counter it, we think there are
two basic alternatives, one being to require
proof of some affirmative invocation of that
authority by the harassing supervisor, the
other to recognize an affirmative defense to
Iiability in some circumstances, even when a

supervisor has created the actionable envi-
ronment.

There is certainly some authority for re-
quiring active or affirmative, as distinct from
passive or implicit, misuse of supervisory au-
thority before liability may be imputed.
That is the way some courts have viewed the
familiar cases holding lhe employer liable for
discriminatory employment-þo5action with
tangible consequences, like firing and demo-
tion. See suprg at, 2284. And we have
already noted some examples of liability pro-
vided by the Restatement itself, which sug-
gest that an affirmative misuse of power
might be required. See supra, a12290 (teIe-
graph operator sends false messages, a store
manager cheats customers, editor publishes
libelous editorial).

But neat examples illustrating the line be-
tween the affirmative and merely implicit
uses of portrer are not easy to come by in
considering management behavior. Supervi-
sors do not make speeches threatening sanc-

tions whenever they make requests in the

Meritor intact is conspicuous. We thus have to
assume that in expanding employers' potential
liability under Title VII, Congress relied on our
statements in Meritor about the limits of employ-
er liability. To disregard those statements now
(even if we were convinced of reasons for doing
so) would be not only to disregard stare decisis in
statutory interpretation, but to substitute our re-
vised judgment about the proper allocation of the
costs of harassment for Congress's considered
decision on the subject.
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Iegitimate exercise of managerial authority,
and yet every subordinate employee knows
the sanctions exist; this is the reason that
courts have consistently held that acts of
supervisors have greater power to alter the
environment than acts of coemployees gener-
ally, see supra, at 2290-229L. How far from
the course of ostensible supenisory behavior
would a company officer have to step before
his orders would not reasonably be seen as

actively using authority? Judgment calls
would often be close, the results would often
seem disparate even if not demonstrably con-

tradictory, and the temptation to litigate
would be hard to resist. We think plaintiffs
and defendants alike would be poorly served
by an active-use rule.

The other basic alternative to automatic
liability would avoid this particular tempta-
tion to litigate, but allow an employer to
show as an affirmative defense to liability
that the employer had exercised reasonable
care to avoid harassment and to eliminate it
when it might occur, and that the complain-
ing employee had failed to act with like rea-
sonable care to take advantage of the em-
ployer's safeguards and otherwise to prevent
harm that could have been avoided. This
composite defense would, we think, imple-
ment the statuüe sensibly, for reasons that
are not hard to fathom.

t5l AJthough Title VII seeks "to make
persons whole for injuries suffered on ac-

count of unlar{ul emplo¡rment discrigþa-
ti0n,"s¡6 Albemarle Pøper Co. u, Mood,y, 422

u.s, 405, 418, 95 S.Ct. 2362, 2372, 45

L,Ed.zd 280 (1975), its "primary objective,"
like that of any statute meant to influence
primary conduct, is not to provide redress
but to avoid harm. 1d"., at 417,95 S,Ct,, at
237t, As long ago as 1980, the EEOC,
charged with the enforcement of Title VII,
42 U.S.C, $ 2000e-4, adopted regulations ad-
vising employers to "take all steps necessary
to prevent sexual harassment from occur-
ring, such as ... informing employees of
their right to raise and how to raise the issue
of harassment;' 29 CFR $ 1604.11(f) (1997),

and in 1990 the EEOC issued a policy state-
ment enjoining employers to establish a com-
plaint procedure "designed to encourage vic-
tims of harassment to come fonrard lwithout
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requiringl a victim to complain first to the
offending supelisor." EEOC Policy Guid-
ance on Sexual Harassment, 8 FEP Manual
405;6699 (Mar. 19, 1990) (internal quotation
marks omitted). It would therefore imple-
ment clear statutory policy and complement
the Government's Title VII enforcement ef-
forts to recognize the employer's affirmative
obligation to prevent violations and give
credit here to employers who make reason-
able efforts to discharge their duty. Indeed,
a theory of vicarious liability for misuse of
superr'isory power would be at odds with the
statutory policy if it failed to provide employ-
ers with some such incentive.

The requirement to show that the employ-
ee has failed in a coordinate duty to avoid or
mitigate harm reflects an equally obvious
policy imported from the general theory of
damages, that a victim has a duty "to use
such means as are reasonable under the cir-
cumstances to avoid or minimize the dam-
ages" that result from violations of the stat-
ule. Ford, Motor Co. u. EEOC,458 U.S. 219,

231, n. I5, 102 S.Ct. 305?, 3065, n. 15, 73

L.Ed,zd 721 (1982) (quoting C. McCormick,
Law of Damages L27 (1935) (internal quota-
tion marks omitted)). An employer may, for
example, have provided a proven, effective
mechanism for reporting and resolving com-
plaints of sexual harassment, available to the
employee '¡¡ithout undue risk or expense. If
the plaintiff unreasonably leozfailed to avail
herself of the employer's preventive or reme-
dial apparalus, she should not recover dam-
ages that could have been avoided if she had
done so. If the victim could have avoided
harm, no liability should be found against the
employer who had taken reasonable care,

and if damages could reasonably have been
mitigaüed no award againsl a liable employer
should reward a plaintiff for what her own
efforts could have avoided.

t6-91 In order to accommodate the prin-
ciple of vicarious liability for harm caused by
misuse of supervisory authority, as well as

Title VII's equally basic policies of encour-
aging forethought by employers and saving
action by objecting employees, we adopt the
following holding in this case and in Bur-
Iington Ind,ustries, Inc. p. El,l,erth 524 U.S.
742, LL9 S.Ct,2257, 141 L.Ed,zd 633 (1998),

also decided today. An employer is subject
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to vicarious liability to a viclimized employee
for an actionable hostile environment creat-
ed by a supervisor with immediate (or suc-
cessively higher) authority over the employ-
ee. 'When no tangible emplo¡rment action is
taken, a defending employer may raise an
affirmative defense to liability or damages,
subject to proof by a preponderance of the
evidence, see Fed. Rule Civ. Proc. 8(c). The
defense comprises two necessary elements:
(a) that the employer exercised reasonable
care to prevent and correct promptly any
sexually harassing behavior, and (b) that the
plaintiff employee unreasonably failed to
take advantage of any preventive or correc-
tive opportunities provided by the employer
or to avoid harm otherwise. While proof
lhat an employer had promulgated an anti-
harassment policy with complaint procedure
is not necessary in every instance as a mat-
ter of law, the need for a stated policy suit-
able to the employ'rnent circumstances may
appropriately be addressed in any case when
litigating the first element of the defense.
And while proof that an employee failed to
fulfill the corresponding obligation of reason-
able care to avoid harm is not limited to
showing an unreasonable failure to use any
complaint procedure provided by the em-
ployer, a_þademonstration of such failure
will normally suffice to satisfy the employ-
er's burden under the second element of the
defense. No affirmative defense is available,
however, when the supervisor's harassment
culminates in a tangible employment action,
such as discharge, demotion, or undesirable
reassignment. See Burlington, 524 U.S., at
762-763, 118 S.Ct., at 2269.

l10l Applying these rules here, we be-
Iieve that the judgment of the Court of Ap-
peals must be reversed. The District Courl
found that the degree of hostility in the work
environment rose to the actionable level and
was attributable to Silverman and Terry. It
is undisputed that these supervisors "were
granted virtually unchecked authority" over
their subordinates, "directly controll[ing] and
supervis[ing] all aspects of fFaragher's] day-
to-day activities." 111 F.8d, at L544 (Bark-
ett, J., dissenting in part and concurring in
part). It is also clear that Faragher and her
colleagues \üere "completely isolated from
the City's higher management." Ibid,. The
City did not seek review of these findings.
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tlf l While the City would have an oppor-
tunity to raise an affirmative defense if there
were any serious prospect of its presenting
one, it appears from the record that any such
avenue is closed. The District Court found
that the City had entirely failed to dissemi-
nate its policy against sexual harassment
among the beach employees and that its offi-
cials made no attempt to keep track of the
conduct of supervisors like Terry and Silver-
man. The record also makes clear that the
City's policy did not include any assurance
that lhe harassing supervisors could be by-
passed in registering complaints. l,:pp.274.
Under such circumstances, we hold as a mat-
ter of law that the City could not be found to
have exercised reasonable care to prevent
the superrrisors' harassing conduct. Unlike
the employer of a small work force, who
might expect that sufficient care to prevent
tortious behavior could be exercised infor-
mally, those responsible for city operations
could not reasonably have thought that pre-
cautions against hostile environments in any
one of many departments in falflungsse loca-
tions couid be effective without communicat-
ing some formal policy against harassment,
with a sensible complainl procedure.

We have drawn this conclusion without
overlooking two possible grounds upon which
the City might argue for the opportunity to
litigate further. There is, first, the Court of
Appeals's indulgent gloss on the relevant evi-
dence: "There is some evidence that the
City did not effectively disseminate among
Marine Safety employees ils sexual harass-
ment policy." 111 F.3d, at 1539, n. 11. But,
in contrast to the Court of Appeals's charac-
tenzation, the District Court made an explic-
it finding of a "complete failure on the part
of the City to disseminate said policy among
Marine Safety Section employees." 864

F.Supp., at 1560. The evidence supports the
District Court's finding and there is no con-
trary claim before us.

The second possible ground for pursuing a
defense was asserted by the City in its argu-
ment addressing the possibility of negligence
liability in this case. It said bhat it should
not be held liable for failing to promulgate an
antiharassment policy, because ühere was no
apparent duty to do so in the 1985-1990
period. The City purports to rest this argu-
ment on the position of the EEOC during the
period mentioned, but it turns out that the
record on this point is quite against the
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City's position. Although the EEOC issued
regulations dealing with promulgating a

statement of policy and providing a complaint
mechanism in 1990, see supra, at 2292, ever
since 1980 its regulations have called for
steps to prevent violations, such as informing
employees of their rights and the means to
asserl them, ibid, The City, after all,
adopted an antiharassment policy in 1986.

The City points to nothing that might jus-
tify a conclusion by the District Court on
remand that the City had exercised reason-
able care. Nor is there any reason to re-
mand for consideration of Faragher's efforts
to mitigate her own damages, since the
award to her was solely nominal.

-[goBThe Court of Appeals also rejected the
possibilily that it could hold the City liable
for the reason that it knew of the harassment
vicariously through the knowledge of its su-
pervisors. We have no occasion to consider
whether this was error, hourever. We are
satisfied that liability on the ground of vicari-
ous knowledge could not be determined with-
out further factfÏnding on remand, whereas
the reversal necessary on ühe theory of su-
pervisory harassment renders any remand
for consideration of imputed knowledge en-
tirely unjustifiable (as would be any consider-
ation of negligence as an alternative to a

theory of vicarious liability here).

III
The judgment of the Court of Appeals for

the Eleventh Circuit is reversed, and the
case is remanded for reinstatement of the
judgment of the District Court.

It is so ordered.
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Justice THOMAS, with whom Justice
SCALIA joins, dissenting.

For the reasons given in my dissenting
opinion in Burlington Ind,ustries, Inc. u. El-
lerth, 524 U.S. 742, 118 S,Ct. 2257, 74L
L.Ed.zd 633 (1998), absent an adverse em-
plo¡rment consequence, an employer cannot
be held vicariously liable if a supervisor cre-
ates a hostile work environment. Petitioner
suffered no adverse employment conse-
quence; thus the Court of Appeals was cor-
rect to hold that the City of Boca Raton
(City) is not vicariously liable for the conduct
of Chief Terry and Lieutenant Silverman.
Because the Court reverses this judgment, I
dissent.

As for petitioner's negligence claim, the
District Court made no finding as to the
City's negligence, and the Courl of Appeals
did not directly consider the issue. I would
therefore remand the case to the District
Court for further proceedings on this ques-

tion alone. I disagree with the Court's

_þrconclusion that merely because the City
did not disseminate its sexual harassment
policy, it should be liable as a matter of law.
See ønte, al 2293.r The City should be al-
Iowed to show either that: (1) there was a
reasonably available avenue through which
petitioner could have complained to a City
official who supervised both Chief Terry and
Lieutenant Silverman, see Brief for United
States and EEOC as An'¿ici Curia,e in Meri-
tor Søuings Bønh FSB a. Vinson, O.T.1985,
No, 84-19?9, p. 26,2 or (2) it would not have
Iearned of the harassment even if the policy
had been distributed.s Petitioner, as the
plaintiff, would of course bear the burden of
proving the City's negligence.

l, The harassment alleged in this case occurred
intermittently ovcr a S-year period between 1985
and 1990; the District Court's factual findings do
not indicate when in 1990 it ceased. It was only
in March 1990 that the Equal Employment Op-
portunity Commission (EEOC) issued a "policy
statement" "enjoining" employers to establish
complaint procedures for sexual harassment.
See anle, a|2292. The 1980 Guideline on which
the Court relies-because the EEOC has no sub-
stantive rulemaking authority under Title VII, the
Court is inaccurale to refer 10 it as a "regula-
tio[n]," see ante, at 2294-was wholly precatory
and as such cannot establish negligence per se.
See 29 CFR S ló04,11(Ð (1997) ("An employer
should take all steps necessary to prevent sexual
harassmentfrom occurring,,. ").

2. The City's Employment Handbook stated that
employees with "complaints or grievances"
could speak to the City's Personnel and Labor
Relations Director about problems at work. See
App. 280. The District Court found that the
City's Personnel Director, Richard Bender,
moved quickly to investigate the harassment
charges against Terry and Silverman once they
were brought to his attention, See App. to Pet.
for Cert. 80a.

3. Even after petitioner read the City's sexual
harassment policy in 1990, see App. 188, she did
not file a charge with City officials, Instead, shc
filed suit against the City in 1992.


